T DI

FHIE, HRIIBFELTW 2ZA» 0 KREELEREE T2 [RE
EERE] MO BPOEER L ERL, /2, ThIHoT
BANORMEEZE L Tdnwiholz, LL, TNHPKRELF|RDT
HHI L SoTDIRPERLTHDZVWIATH L.

ZTOZLEWF IR LR ENLROY;ThHh o7, EVHXAD
A¥—FZERTLKREICEVTIE, H2520ICET 2L A
LTLBE, Zhoz—RIMRT 5L, RGOFRELDE L H
PoT, HHWwiE, BiFzELT, HEORWEITI L3P %L
v, ZOL)BHEICBWTE, BLOZOMUEICE T % 3B
DHESHT, HEHORIEE L O ERRONELE T 2 OD
B IS HRBERERRTE 2P ROONG. Tho 2 FEET L7
OITE, EFENIRE ) FTHRL, MR F 22 d R BT
LHMEDIED, KRENEICHT 2RCEB;RHESNLIOTH L.

KL, Zok, FEWMTo72, KREE =27 —VITBIT Y
Ll LRFgE, 25 U0NS, EBICBT 220kl % 7
FEZEHOIRY B ) IZBEL T o 2L L OE O R & 36
EETVAZLDDOTHD. HHFEOT V7 VITKREZR LD E
FEIHHZ)EHICD > TRET I EHNTE 2 BMTEHENZ V2
ZrEL, ZOH)RTHELHEIIOWT, ZoOME, KEDEE OBR,
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CHAPTER 1/INTRODUCTORY PROVISIONS

Introductory Provisions (%, Preamble, Recitals, 33 & Uf Words of Agreement 7%*
LR SN, FREOFTATICERYICHE T 2 ARG R4t 2"

GENERAL PURCHASE AGREEMENT

This General Purchase Agreement (this “Agreement”), entered into as of
March 31, 2015 (the “Effective Date™), is entered into between Buckeyes
corporation, an Ohio corporation, having its principal place of business at
1000 Union Square Blvd., Dublin, OH 43016 (“Buyer”) and Spartans LLC.,
a Michigan limited liability company, having its principal place of business
at 1000 Goldrush Blvd., Rochester Hills, MI 48307 (“Seller”). Buyer and
Seller may collectively be referred to herein as the “Parties”, or individually
as a “Party”.

1.1 Preamble
[ DRI % RS 52 Preamble I3 EON R ZIHETLHMO D &,
PR EOZER, HRHYFEE, BLUORYHEH 22T 5.

a. ZRFEDOLRR

BRFEOLHIL, TNHAKRLZNEFEONEORRO—ERERDHI B L
REELTZDHL, BPONELEEL72L0ZBYIIERINTRETH 5.
F7:, BIzE, [Agreement|% &, & F 0 IZfijg 2 ENEOHRIE, F—0
R ML W THEHB O E 2 R L72GA10 BT 2R & &8 5 Bk
THERADBRETH B

! Tina L. Stark, Drafting Contracts How and Why Lawyers Do What They Do 4 (2d ed. 2013).

2 Black’s Law Dictionary: Pocket Edition 585 (4th ed. 2011).

? See generally Neece v. A.A.A. Realty Co., 159 Tex. 403, 9-20 (Sup.Ct. Tex. 1959) (quoting Bailey v. Mullens,
313 S.W. 2d 99, 103 (Civ. App. Tex. 1958) (R DIHEFUI B 72 > TEERHEARALONE X EHT D00,
PHFBOFRENIOWTH —EHR L 13 % % B %R L72) (“While in certain cases, one must consider captions in
order to ascertain the meaning and nature of a written instrument, it has been held that the greater weight must be
given to the operative contractual clauses of the agreement, for ‘An instrument is that which its language shows it
to be, without regard to what it is labelled.””).

* Kenneth A. Adams, A Manual of Style for Contract Drafting 2 (4th ed. 2017) CERI D L4 F5 % HilZ
[Agreement] & 32 Z L1%, ZWHARSENRDOTHS, 7213, ZHNEIBEOMEONG M
FTEBEZELODOTHL %L, L VBEULRAHRPRLY5 L VHEIIREIRETHL LT ).



i. Agreement & Contract & DX %)

AERFEDO/FRE, [(General Purchase) Agreement |& LT\ 5%5, —fZIZ
EEKEE Contract LIFRZ L HLH. LAaL, RIE BT
[Agreement] & [Contract] & 1Z[AFE Tl <, KD I HITXGFENS.

(a) Agreement O 5%

[Agreement] & %, HEFB L UORFICHT 2 EHYHEMIIBIT 24
BEiRLS, —HEBHUFEED SRR SN ZHERICA S EBER
(Offer’ &\ 9) LAY HEZITL S Offer ICHET 2 FOREIR
(Acceptance® &\ 9) EDBEH L AR DOLND.

L72h55C, MYFERZLZIHEIAKRICEEL TV ARVWEAE",
T2k, WMEFZLDICHIABRICEEELZ2D D THo2H 0D,
WHIM RIS 2 BRIk & RS H o 2 a2 LitBVwTid
[Agreement IZBV. LTI &Ik 5.

(b) Contract M 3%

[Contract | & 1%, [Agreement D 5 HLHATHDH 5 H D% VW) 12
[Contract [AHEV. T 5 720121k, DOffer, @Acceptance, B &L T, @)%
2L s 5 A 5 R 24 B D Consideration DFELANELTH 5 1.

L7255 T, [ Agreement] & [ Contract|& @ [X451&[ Consideration | D fEAE
PRDOONDEPENITEIDE VRS,

PAFIZBWVTIE Common Law (E& L THBIDZHEML TR SN SE) BXUHEDE (Uniform
Commercial Code 7% &% 5% & L CHlE SNME2 &) 2 L 2R L CIEBE L V).

® Black’s Law Dictionary: Pocket Edition 29 (4th ed. 2011) (“A mutual understanding between two or more
persons about their relative rights and duties regarding past or future performances; a manifestation of mutual
assent by two or more persons.”).

7 Restatement (Second) of Contracts § 24 (Am. Law Inst. 1981).

8 1d.§ 50(1).

' 1d. § 17(1).

1 See id. § 174 cmt. (a) (— /T KB FF DM R BHEE OFM 2L o TEWZHiR LG, 2oH
RN T H 5).

' See id. § 152(1) R DIEARSM 72 5 FEIZ OV TR M FH 1AL D o 72546, T ORMITE
;LI b).

12 See Black’s Law Dictionary: Pocket Edition 158 (4th ed. 2011) (“An agreement between two or more parties
creating obligations that are enforceable or otherwise recognizable at law.”).

1% See, e.g., Sauner v. Public Service Authority of South Carolina, 354 S.C. 397, 406 (Sup. Ct. S.C. 2003) (“The
necessary elements of a contract are an offer, acceptance, and valuable consideration.”).



CHAPTER 1 /INTRODUCTORY PROVISIONS 3

ii. [ Consideration |

[ Consideration |OF AL D L 5 IZHIIT S M2 M OBAT I Db
LERLGMETH L. BI2E, HEO~NY K7+ v OFfEEZ KEICHZ 72
Seller 2%, Buyer I[ZZN 56 &M THIET L HHZ L, Buyer EELIZE
5. %H, [oEbo7z Seller BSHMDONY P74+ D50 L 2 4EH# L
72854, Buyer 3728 ZIHBE DNy K7 4 VICHT 503 E 2 RA L
TWb LT ZhzRE LTENSLOFELEZEHITAI LIETER
V.o HE DNy BT 4 JIZHT 5 BIERKITIE Buyer 205 Seller ~D
[ Consideration ] DIV 2 72D TH 5.

b o &b, Consideration (I ASICRD SNLBIICH D, 2
VHEDHTMONPZLM LI VZZRBIZHINITREY B EENLE.
Consideration 1325 L H M TH 2081375 <", T2, MFEHHE
FEDTDITATENB LY 2T —FT, EHYREEZ O TS D
TR H o712 L) IR ZBYETH->TDH, Consideration & IXFEDH LN
WHEABLH 5.

Z® X 9 %[ Agreement ] & [Contract D EFHE ST 25 L, ZHEOHFR
i% [(General Purchase) Contract]& §XE XHIZdBbhs. LirL, #EE
FidlAgreement [BSH VSN B 2 EDHFHL VLS THBHY,

4 & 5IC[Goods NI B F 25 | & Bl 5 EMNE L LET L2546 (0 F ) £ DK Uniform
Commercial Code Article 2 D@ x5 TdH 5354), Consideration 25 E L SN W& dbH 5. U.CC.

§ 2-209(1) (Am. Law. Inst. & Unif. Law. Comm’n 2002). See infra note 88.

" Z? X 9 % Consideration (2 B3 2 Hfif % Bargain theory & W9 . See Restatement (Second) of Contracts §
71(2) (Am. Law Inst. 1981). 2424 L C, Consideration 3225 4 (2] & 2O FE T 7213/ FIE %2 5
2550 THHLOMELHY, DL HHf#E% Benefit-detriment theory &\ 7). See, e.g., Hollander v.
Lipman, 885 N.Y.S.2d 354, 355 (App. Div. N.Y. 2009) (quoting Weiner v McGraw-Hill, Inc., 57 NY2d 458, 464
(App. Ct. N.Y. 1982)) (““Consideration’ to support an agreement exists where there is ‘either a benefit to the
promisor or a detriment to the promisee.””). ¥T4F- 1 Bargain theory "2 HFL TdH % L Vb T %75,
Bargain theory 7213 Benefit-detriment theory D\ IS 22 & BIFEIC L 2w F FHIBI 2R3 HRD
Rzirens.

'® Restatement (Second) of Contracts § 79(b) (Am. Law Inst. 1981).

71d. § 79(c).

'® Sham Consideration (B 2 I3 = v MEOIMIiE LTS #HKIL) L wvoz k9 iz, Bk
Consideration 2S¢t S NT W2 b DDOFEZMIZIE Consideration T 5 L IXFHIIT X 2 WA, F/2id,
Past Consideration (&f R 2247 & 1ZBIFR % < 3 TITHRAE S T 7= lfifil 2 3 5 2249 @ Consideration (23 5E
L7236 i ENZBF 5N 5. See generally id. § 87 cmt. b (Am. Law Inst. 1981).

Yo LS EBRVFEBN L BHICIED W TERYFEO LI Agreement | % E IR L TV 2B I Tk
FEN T\, See Adams, supra note 4, at 12 ([ Contract] & D [ Agreement |13 ) AP S N7 B X 2 T



b. BE Y HH BT B FARIEH

BRIBHEZDPENTH HH4E, Preamble [ZBWTIZZFOBREIIB LU0
HAEFZRLBET LIPS, Z0H 5, SO BLYFT % [ Registered
Place] & 9. £ < OKREMRFEIT Delaware MZFEVHE L TERINL TW 572
B2, ZN 5 DD Registered Place d Delaware T % Z L A4 7% %\,

AT & O BIAR T Principal Place of Business DA KD HN B Z &
A%\, [Principal Place of Business|& 1%, StLORERMAIEL, KXtk%E
YhU— VL TR EERZIRT. ZOSEICKENICEEOL 7 4 A &2
OEAFIF VDWW B AN T YT B2,

c. BRIORIIFAH

Preamble (2B W Tid, RKEZHD X HIZ, ORI H % [ Effective
Date |& L CTHH/RT 5 2 &A%\, [Effective Date D% L CTIXTMEEHK Y
HELREPRDOONTRBY, ZOAHBIUINTLEBEOELN L 2
[Effective Date] & $7%: % HIZfThbN72L LT ZOHEIZDOH{FOLE)
HICIZEEZ RIFE2VONETH B2

Z UK L Tl Effective Date |OWIRA 2 Wty OO 154 HIZ
PR ELEERSELDICUEELREELDI L, REOELIITOINIZH
EnBE. RBIATONEBRICELHS SR TR WA, ZORKD
MIFEERIZZOFEIZL BELI TN, EHERZOZFOF2H N

72D TR BV EHELET 5).

» See generally Harvard Business Services, Inc., Why Form a Delaware Corporation?,
https://www.delawareinc.com/corporation/ (last visited Mar. 26, 2018) (Fortune 500 (27 & H N 5 D
9 BHHEIZ 65% DA Delaware TR SN/ MBHETHLBEZINT ).

*! See, e.g., Hertz Corp. v. Friend, 559 U.S. 77, 80-81 (U.S. 2010) (internal citation omitted) (“[W]e conclude
that the phrase ‘principal place of business’ refers to the place where the corporation’s high level officers direct,
control, and coordinate the corporation’s activities. Lower federal courts have often metaphorically called that
place the corporation’s ‘nerve center.” We believe that the ‘nerve center’ will typically be found at a
corporation’s headquarters.”) (RRFFHFRFA D personal jurisdiction (2 B3 % HF i3 (28 U.S.C. § 1332(c)(1)) I2B
i} % [Principal Place of Business (& % # M A5Z QRS FHEH I L TR EZT IR ZHT 20 LD
HICBS 2 HI 35 O Z R L72). 2L FEFE L RET 5 HINO b LiLikE KD 5N 5 Preamble
12317 % [Principal Place of Business |12 T b ARSI 2 12D 5 &L b b, See generally
Michael Ray Smith, Common Elements of Business Contracts, Partl: Preamble to the Contract, Smith Rayl Law
Office, LLC (Aug. 19, 2011), https://businesslaw.smithrayl.com/common-elements-of-business-contracts-part1-
preamble-to-the-cont.html (last visited Jun. 11, 2018).

2 Backdating 3 & U Predating {29 % BEIZ DO W CTIZ Bk 3 5.

3 Vinay Jain, When Does a Contract Take Effect?, Shake by LegalShield (Nov. 19, 2013), http://www.shakelaw.
com/blog/when-does-a-contract-take-effect/#{fn-1566-1 (last visited Apr. 25, 2018).
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BT 5™

- Backdating 3 & U" Predating

M LHEZOMIIBIT A2V A AARIET TICHBEL TS0,
FR)FEORMGSICEDL Loy, bTLIEIAREEANFD
HEHP L 2WHEL LR R, 20X REEITBVTE, 2o
®IFEA B & EBIZHR R SN2 H L S DUET (Backdating) ¥ 7213 DA
% (Predating) ICFREL72WEEZ LT ELH A .

Backdating 3 & UF Predating HRIZFFA SN TB Y, T/ zEHIZER) &
T2EI0bOTEREVYS, ERICEHEZMHHLTCVWRVHE D> TE
DRRDFEREENT= D L) % 52 5T 2 & TH 2™
¥ 72, Backdating % IR L7284, Backdating (2 X > TH#l KT 5 #FDH
KRS SBAEOTZNFEH T TOMIIOWTHEK Lo£HK %8
FLTWREVZDIPIZOWVTIERPLELE LD ) LI LICHERT L
Hd 5%, Backdating F 721% Predating % FBLAIEE A & DAY 2 H 1 THI
AT B EDPHFEINLZWEZLIZV) ETTL R,

[WITNESSETH Clause]
WITNESSETH:

WHEREAS, Buyer is in the business of selling laptop and desktop

* See Restatement (Second) of Contracts § 63(1) (Am. Law Inst. 1981).

3 See Colello v. Colello, 9 A.D.3d 855, 857-58 (Sup. Ct. N.Y. 2004) (quoting Matthews v Jeremiah Burns, Inc.,
205 Misc. 1006, 1013 (Sup. Ct. N.Y. 1954) (Backdating D F #1% % /R L 72) (““It is fundamental that where
parties to an agreement expressly provide that a written contract be entered into ‘as of” ‘an earlier date than that
on which it was executed, the agreement is effective retroactively ‘as of” the earlier date and the parties are bound
thereby accordingly.””); see Jain, supra note 23 (Predating D H AL OVWTER T ).

% Richard Lionberger, Backdating the Contract Effective Date; Pitfalls and Practices, IS Supra, LLC (Jun. 26,
2013), 3, https://www.jdsupra.com/legalnews/backdating-the-contract-effective-date-61443/ (last visited 8 Feb.
2018) (Bl 21, EBHCTEF L HH I L 2R BEOBENPEBEEINAHIZ20134E6 1 HTHE IO
D, FRXIOMNFEAEHIZOWTIZ20134FE 1 H 1 HTH 2 L5554, [entered into on January 1, 2013
(the “Effective Date”) L MAET 5 2 L 1d, H724d 2013 4 1 A 1 HICEY oFE AR fTTbh iz 0
$9 A5 25708175 XETHY, [entered into June 1, 2013 to be effective as of January 1, 2013
(the “Effective Date”) JE BLE L, FEZIEMIIRTNETH L FHERT 5).

7 Idat 1.

# See, e.g., United States v. Bourgeois, 950 F.2d 980 (Partnership agreement (22K 3 % 02 % 45 @ 4 BE IR
E522 CBEDIVELEBL2HMOb &, HiE25Z @ partnership agreement DAIEIEZHK DR H
% Backdating S® 722 &1k L CHHRIE DS D72 FE); see generally 18 US.C. § 371 (1994).



computers at its retail stores;

WHEREAS, Seller is in the business of manufacturing and selling the
memory and the hard drive for laptop and desktop computers; and

WHEREAS, Buyer desires to purchase from Seller, and Seller desires to sell
to Buyer the Products (as defined in Section 1.22).

[Background Clause]
BACKGROUND

Buyer is in the business of selling laptop and desktop computers at its retail
stores.

Seller is in the business of manufacturing and selling the memory and the
hard drive for laptop and desktop computers.

Buyer desires to purchase the Products (as defined in Section 1.22) from the
Seller, and the Seller desires to sell to Buyer the Products.

1.2 Recitals

Recitals (2B T, FRMHICEL T TOREBLIOER, 250, W
AR B DS EFLRIRERE % DT L7 B 2 EATH & 2. e, ARSI
WA EREZWMBPICHYIT S L) Recitals OD@BENPSL LT, #fl21E
Definitions Clause %2 &2 SR L 2P NWIETERCEX LWL ) RHFELR LI TE 5
RO AEH L7203 ) 23R TH 5.

* See Union Pac. Resources Co. v. Texaco, 882 P.2d 212, 222 (Sup. Ct. Wyo. 1994) (quoting Wells-Stewart
Const. Co. v. Martin Marietta Corp., 103 Ariz. 375, 442 (Sup. Ct. Ariz. 1968)) (“A ‘recital’ is a formal statement
in a document of some matter of fact ‘to explain the reasons for the transaction.””).

* Recitals 25T 22 #) Y FE AR Z T TICRITIL TV D I L 2L LA2d O TH B Z & L OBk
25, Recitals I2B W Tidlintends | (H2ITHE LTI EIPICOVWTHEZFOHHEEIIRRLEE
RIS HHEEL SND)OMHIIIEZ Z2RETH L L OO H 5. SORMIHE ) Bd, REHICH
Wi, [Buyer intends to purchase from Seller, and Seller intends to sell to Buyer the Products. |& 139X %
THRWZ L2742 5. See generally Kenneth A. Adams, Using “Intend” in Recitals, Adams on Contract Drafting
(Oct. 26, 2014), http://www.adamsdrafting.com/using-intend-in-recitals/ (last visited Feb. 8, 2018).
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a. Recitals D FH X

Recitals (28 Tld, [WITNESSETH O EE 2 S F 52 HX (DLF
WITNESSETH Clause & %) F 721Z[BACKGROUNDS ] L < (Z[RECITALS |
DOFED» ST 53X (LUF, Background Clause &\ 9) % Vw5 Z &9 %\,

WITNESSETH Clause (&, [XQEZFEF IIMEFYHEOEENE % b
2H0THY, FRELHITOMEANE LTELET) v ) min 3
M Z L) A TRELEN, BRIZBVUTHZAEIN TV, 2212
[WITNESSETH |i [ this agreement witnesseth that ... |% i L72d O TH )2,
[WHEREAS JiZ [ considering that | 7z 1Z[ that being the case ] % B3 % ¥

Z 1UZxf L T Background Clause (Recitals Clause & 2 9) i WITNESSETH
Clause DB E b2 2HXTH 5.

b. Recitals D & 5%
Recitals DK IIEMNIHE N EZETHEIDOTIEZVE ENEDP, DTk
IBERIVADONS.

L FRIORE OB

ZOEHPED L) LHTER EINZZ D THE1IIoNWT, BHFE
DHAFVREH BT L L 2WHEICT 5. 727201, Recitals (R
BPNENREB LI ZOIHEORLEFELREA LRI ITHERELE
IR 5 T,

*! The Law Dictionary, What is IN WITNESS WHEREOF?, http://thelawdictionary.org/in-witness-whereof-2/
(last visited Feb. 8, 2018).

32 Brian A. Garner, Ax these terms from your legal writing, ABA Journal (Apr. 2014), http://www.abajournal.
com/magazine/article/ax_these terms_from your legal writing/ (last visited Feb. 8, 2018).

* Farlex, Inc., Whereas., TheFreeDictionary.com., http://legal-dictionary.thefreedictionary.com/Whereas (last
visited Feb. 8, 2018).

** Adams, supra note 4, at 32.

% See, e.g., Choquette v. City of New York, 839 F. Supp. 2d 692, 701 (S.D.N.Y. 2012) (quoting Abraham Zion
Corp. v. Lebow, 761 F.2d 93, 103-04 (2d Cir. 1985)) (Although a statement in a ‘whereas’ clause may be useful
in interpreting an ambiguous contract, it cannot create any right beyond those arising from the operative terms of
the document.”).

3 See generally United Pac. Ins. Co. v. Roche, 401 F.3d 1362 (Fed. Cir. 2005) CK[E| 225 3 Hh O i 5 T 312 14
T HHESF REEFE L Castle #h & IF TR MK L, REZEEAD S Castle #112 THEH O LI AT
bl ok, RIEZEHEI Castle FOZMAEAT BB E LTRMEMERL 72 2T, THEHOK
#WE# & % % United #1 & O T Takeover Agreement % i L 72. Takeover Agreement @ Recitals {23312 C
13 (LFEOREZEFH A S Castle HANDHIWEFHE LR WMELTLE 5722 L4 5), United ¥ T
HEFPBRIGEREN T V2720, TOEHDOUBHIZHET 24 0H4: L.



i, J¥E OHERAT I B3 5 Hili i

HALHEPZOEKIOP TR LDV DU ERERLMES T EROEHE,
Recitals ICBWTFOBZRTI &1, WHRFEHICEHL THFWHE L
BOHAFNIZ L 2HFE L RET BN D A, FlZ1E, Seller 12X 2 4F
EOWH T TOEGND Delivery A% Buyer I2& > TWHTHBLEREITE
WTIRZORTE ZOHM? % Recitals ICBWTRTIEDNEZOHNS.

[Sample Clause 1]

NOW, THEREFORE, in consideration of the premises and mutual
covenants set forth herein and for other good and valuable consideration, the
Parties hereto hereby agree as follows:

[Sample Clause 2]

Accordingly, in consideration of the mutual covenants and for other good
and valuable consideration stated in this Agreement, the Parties agree as
follows:

1.3 Words of Agreement

Words of Agreement (Statement of Consideration & H\29) &, ZZH:YBIH IS
BT Consideration DRI|ATbN/zZ &, BIO, WMEKBFEH AL
DHEIZOVWTHERELIZZEZRT.

a. Words of Agreement D
Words of Agreement D 3l, Recitals DFRIIIBL72dDER D, Thb
%, Recitals {238\>C WITNESSETH Clause % V272334, Sample Clause 1

37 See, e.g., Union Pac. Resources Co. v. Texaco, 882 P.2d 212, 222 (Sup. Ct. Wyo. 1994) (Recitals 7SH %27 5
FICHLTERLTWAEA, Z O Recitals 134512 Estoppel (5 HEPHCOLRIOFH) & R 3 Fif
PO S L ABDRVET BN L OMIRICBWTA R A EREATH L L 55 EERELE) (“In
the law of estoppel, a particular and definite recital provides conclusive evidence of the material facts stated.”).
3 See, e.g., Detroit Grand Park Corp. v. Turner, 25 N.W.2d 184, 188 (Sup. Ct. Mich. 1946) (Recitals ® .35 (%
AL FEOMENEIN TV EIIV - E)KEL DD L %2 E %2R L) (“[Wle held that particular
recitals in a contract involving a statement of fact are as a rule to be treated as conclusive evidence of the fact
stated, while general recitals may not be.”).




CHAPTER 1 /INTRODUCTORY PROVISIONS 9

» X512, TNOW, THEREFORE A b4 F 2 —fiz Hvwab 2 Lk bY. 72,
CoYa, BRESRID o TRHFEXNZR—F 5L, [IN WITNESS
WHEREOF® 254 % % —fii%, AL OKRIZE { Testimonium Clause
WCHWBZ iz b,

ZHUZH LT, Recitals (23T Background Clause % V272334, Words
of Agreement (2B TlE Sample Clause 2 DL HITHETHZ L TREY 5.
Testimonium Clause (ZBW T D IFEDTBANEREN S L) % Lidk v,

b. Words of Agreement ® H.3%

HLIRIDBBAT BT D &\ 2 5720 121E[ Consideration |23 & 72 5
ONVRFEHITH B LA, EHEIZBITSH Consideration (T 5= Kk,
Consideration 2V ICHEMt SNz L S HHEREEAT 5. 22T, #
Z1X, Consideration AMi[TdH % D9 DIIFEAF L Th VR % LITB VT,
Words of Agreement (238 \"C, [in consideration of the mutual covenants and other
good and valuable consideration |® —&i?D X 512, EHBHEHMITB VT
Consideration DA FTONI2Z L2 RTIELHHTH Y.

¥ 72, Words of Agreement (243 1J % [the Parties hereto hereby agree as
follows: ] & DBLEIX, XFEY, EHUFZOENNEICHT2EEENS
PCTHLDELT, HHTH LY

¥ —Hi O E F A [ premises 1, [which came before ] (the information provided in the recitals) % ¥

9 %. Stark, supra note 1, at 85.

4 See generally The Law Dictionary, What is IN WITNESS WHEREOF?, http://thelawdictionary.org/in-witness-

whereof-2/ (last visited Feb. 8, 2018) ([ IN WITNESS WHEREOF JIZ, [parties have hereunto set their hands |
WY 2 LB B).

! Kenneth A. Adams, The New Rules of Drafting (Part Two), 81, The Michigan Bar Journal, 40-41 (2002),

https://www.michbar.org/file/generalinfo/plainenglish/pdfs/02_aug.pdf (last visited Feb. 8, 2018).

42 See, e.g., TIE Communications, Inc. v. Kopp, 218 Conn. 281, 292 (Sup. Ct. Conn. 1991) (internal citation

omitted) (“It is simply prima facie evidence, shifting the burden of proof to the party disputing the

consideration.”). 7272 L, @ < % T Consideration 2SBIFE IR SN TV D Z EDSHHRTH 5 2 & IHEE

LT H B . Recitals | Consideration DFFEZ FLIR L 72 2 &L DA E b o THEXTIYIZ Consideration DFF

TEDFRD SN DI TIEAR V. See, e.g., TIE Communications, Inc, 218 Conn., 292 (Consideration (2B 3 %

F ML o> TH L B Consideration DFFAEIZ T 2 HEE XA HETH 5 B % /R L 72) (“A recitation of

consideration received does not prevent proof that there was no such consideration.”).

* But see Kenneth A. Adams, Drafting a New Day Who needs that ‘recital of consideration’?, 12 ABA Bus. L.

Sec. (2003), https://www.americanbar.org/content/dam/aba/publications/blt/2003/03/drafting-a-new-day-

200303 .authcheckdam.pdf (last visited Feb. 8, 2018) (Consideration DB FEDIRPEATFHD SN WA R &

128 Tl in consideration of the mutual covenants and other good and valuable consideration | X 9 7 —i

BEERTH Y, AT RETRVWEZHENT ).

* Stark, supra note 1, at 85.
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CHAPTER 2/ DEFINITIONS PROVISIONS

Definitions Provisions (&0 RN BT L HIFEOEREZRET HDIDTH 5.

ARTICLE 1
DEFINITIONS

For purposes of this Agreement, capitalized terms have the meanings
set forth or referred to in this Article 1.

1.1 “Action” means any claim, action, cause of action, demand,
lawsuit, arbitration, inquiry, audit, notice of violation, proceeding,
litigation, citation, summons, subpoena or investigation of any nature,
civil, criminal, administrative, regulatory, or otherwise, whether at
law, in equity, or otherwise.

1.2 “Affiliate” of a Person means any other Person that directly or
indirectly, through one or more intermediaries, Controls, is Controlled
by, or is under common Control with, such Person.

1.3 “Basic Purchase Order Terms” means any one or more of the
following terms specified by Buyer in a Purchase Order pursuant to
Section 2.1: (a) the Products to be purchased; (b) the quantity of each
of the Products ordered; (c) the delivery date; (d) the unit Price for
each of the Products to be purchased; (e) the billing address; and (f)
the delivery location; in each case, including all terms and conditions
attached to, or incorporated into, such Purchase Order.

1.4 “Business Day” means any day other than Saturday, Sunday, or a
federal or Ohio state holiday.

1.5 “Claim” means any Action brought against a Person entitled to
indemnification under Article 11.

1.6 “Control” (and with correlative meanings, the terms “Controlled
by” and “under common Control with”) means, with respect to any
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Person, the possession, directly or indirectly, of the power to direct or
cause the direction of the management or policies of another Person,
whether through the ownership of voting securities, by contract, or
otherwise.

1.7 “Defective” means not conforming to the warranties in Section
10.1.

1.8 “Defective Products” means Products shipped by Seller to Buyer
pursuant to this Agreement that are Defective.

1.9 “EDI” means the electronic data interchange technology agreed on
by the Parties for use under this Agreement.

1.10 “Encumbrance” means any charge, claim, community property
interest, pledge, condition, equitable interest, lien (statutory or other),
option, security interest, mortgage, easement, encroachment, right of
way, right of first refusal, or restriction of any kind, including any
restriction on use, voting, transfer, receipt of income, or exercise of any
other attribute of ownership.

1.11 “Excess Products” means Products that, when counted together
with all other Products having the same model number and received by
Buyer under the same Purchase Order, are in excess of the quantities of
the Products ordered under that Purchase Order.

1.12 “Forecast” means, regarding any three (3) month period, a good
faith projection or estimate of Buyer’s requirements for Products during
each calendar month during the period, which approximates, as nearly
as possible, based on information available at the time to Buyer, the
quantity of Products that Buyer may order for each such month.

1.13 “Governmental Authority” means any federal, state, local, or
foreign government or political subdivision thereof, or any agency or
instrumentality of such government or political subdivision, or any self-
regulated organization, or other non-governmental regulatory authority
or quasi-governmental authority (to the extent that the rules,
regulations, or orders of such organization or authority have the force
of Law), or any arbitrator, court, or tribunal of competent jurisdiction.

11
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1.14 “Governmental Order” means any order, writ, judgment,
injunction, decree, stipulation, award, or determination entered by or
with any Governmental Authority.

1.15 “Individual Transaction” means an individual transaction under
this Agreement that is governed by the terms and conditions of a
Purchase Order that has been accepted by Seller pursuant to Section 5.2
and that incorporates by reference the terms and conditions of this
Agreement.

1.16 “Intellectual Property Rights” means all industrial and other
intellectual property rights comprising or relating to: (i) Patents; (ii)
Trademarks; (iii) internet domain names, whether or not Trademarks,
registered by any authorized private registrar or Governmental
Authority, web addresses, web pages, websites, and URLs; (iv) works
of authorship, expressions, designs, and design registrations, whether or
not copyrightable, including copyrights and copyrightable works,
software and firmware, application programming interfaces,
architecture, files, records, schematics, data, data files, and databases
and other specifications and documentation; (v) Trade Secrets; (vi)
semiconductor chips, mask works, and the like; and (vii) all industrial
and other intellectual property rights, and all rights, interests, and
protections that are associated with, equivalent or similar to, or required
for the exercise of, any of the foregoing, however arising, in each case
whether registered or unregistered and including all registrations and
applications for, and renewals or extensions of, such rights or forms of
protection pursuant to the Laws of any jurisdiction throughout in any
part of the world.

1.17 “Law” means any statute, law, ordinance, regulation, rule, code,
constitution, treaty, common law, Governmental Order, or other
requirement or rule of law of any Governmental Authority.

1.18 “Nonconforming Products” means any Products received by
Buyer from Seller that: (i) do not conform to the model number listed
in the applicable Purchase Order; or (ii) on visual inspection, Buyer
reasonably determines are otherwise Defective. Where the context
requires, Nonconforming Products are deemed to be Products for the
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purposes of this Agreement.

1.19 “Patents” means all patents (including all reissues, divisionals,
provisionals, continuations, and continuations-in-part, re-examinations,
renewals, substitutions, and extensions thereof), patent applications,
and other patent rights and any other Governmental Authority-issued
indicia of invention ownership (including inventor’s certificates, petty
patents, and patent utility models).

1.20 “Person” means any individual, partnership, corporation, trust,
limited liability entity, unincorporated organization, association,
Governmental Authority, or any other entity.

1.21 “Personnel” means agents, employees, or subcontractors engaged
or appointed by Seller or Buyer.

1.22 “Products” means the Products set forth in Schedule I.

1.23 “Purchase Order” means Buyer’s purchase order issued to Seller
hereunder, including all terms and conditions attached to, or
incorporated into, such purchase order.

1.24 “Representatives” means a Party’s Affiliates, and each of their
respective Personnel, officers, directors, partners, shareholders, agents,
attorneys, third-party advisors, successors, and permitted assigns.

1.25 “Specifications” means the specifications for the Products attached
hereto as Schedule II.

1.26 “Taxes” means any and all sales, use, gross receipts,
environmental, ad valorem, or excise tax or any other similar taxes,
fees, duties, or charges of any kind imposed by any Governmental
Authority on any amounts payable by Buyer under this Agreement;
exclusive, however, of any taxes, assessments, or other levies imposed
on Seller’s income or capital (including leased or purchased property,
equipment, or software), any franchise taxes, any taxes in lieu of net
income taxes, and any other direct taxes imposed on Seller.

1.27 “Trademarks” means all rights in and to US and foreign

13
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trademarks, service marks, trade dress, trade names, brand names,
logos, trade dress, corporate names, and domain names, and other
similar designations of source, sponsorship, association, or origin,
together with the goodwill symbolized by any of the foregoing, in each
case whether registered or unregistered and including all registrations
and applications for, and renewals and extensions of, such rights and all
similar or equivalent rights or forms of protection in any part of the
world.

1.28 “Trade Secrets” means all inventions, discoveries, trade secrets,
business, and technical information and know-how, databases, data
collections, patent disclosures, and other confidential and proprietary
information and all rights therein.

2.1 Definitions Provisions D & &

Definition 1%, ZHANEOIHME L IRIBOESIL, 7OV, EROBERS
oL omFOMIEE o T EER AT Y. R H L HEEN S RN R EKE
FoTWaf, ZOIHHEOBEREZD Co THFNWFRAT L WHEEMLD H 572
WO L) DIERE LR EHRERADL VLT L.

2.2 Definition @ AL & £ Bt
Definition Z¥F EED LI HICLTHET E2 1oV TIE, FELTUTORE
KB Fohs.

a. Definitions Provisions % 3% 1& 9 4 %6
1 4 ® X 9 1T Definitions Provisions # v, L T&EL, D & T

4 Stark, supra note 1, at 95.

4 See generally, Ellington v. EMI Music, Inc. 24 N.Y.3d 239, 246 (Ct. App. N.Y. 2014) (quoting VKK Corp. v.
National Football League, 244 F.3d 114, 130-31 (2d Cir. 2011)) ([ Affiliate D EFIZBI LT, ZZRH G IE 2T
TR BHEE O affiliate TH o 72RHOAZIHET O», 7213, LR ICEN L HE O affiliate &
Bole&LHFLONITONTHbIE 225, 2 Bl Affiliate ICD W TORE D ERD 2 WA,
[ Affiliate ] & (ZZ2RRERE I T % 2 M FH O affiliate Z 55 & /R L72) (“Absent explicit language
demonstrating the parties’ intent to bind future affiliates of the contracting parties, the term ‘affiliate” includes
only those affiliates in existence at the time that the contract was executed.”); contra. Ciment v SpanTran, Inc.,
2017 N.Y. Misc. LEXIS 82 (Sup. Ct. N.Y. 2017) ( ZZAYHiAERE O Wi 525y 214 53 D[ Affiliate 1243 2 FAEIE
TRWICELENDI BB EL DD TH 072 LT, [Affiliate 1ZFAIMREFI AT 2 B FH D
affiliate IZBRON R WEZR L),
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Definition # &3 %Y. ZOW4, MEOAESMEZEEL T, FHELZ TV
T 7Ry MECHIETLZENL VLI THD.

% o & B Definitions Provisions {ZBW THFEDER DT 2179 2 & 30T
LB E VI b Tcidhwv, FIZIERHZMLCT—EL2HHL 2WwHEEE
IZoWTi, ZOHFEMHEH N5 FEMNICHE W T Definition % @xiFiuid1
iRl AT Il

b. Action Provisions 7 &% G H 3 256

B 2 1% 15.1 212813 5[ Disclosing Party |8 & U Receiving Party | & 9 12,
ZOHFENER SN 5 FEMNIZB T Definition Z#EXITAEAL ED S
%. Definitions Provisions % g%i& L 72356, € Definition 23 H & 5 4IH
ZHF T BB ZE OHBE Definitions Provisions B L 2 F TR S hwne
W) FHAREAETHL, ZORATHNIED L) 2FHIIREET, Y
NEDIER VS EIHRZHERD D 5.

bobtd, ZORNIL-WE, & 5HFED Definition 2SI 5 7%
WIEDHE S D &) YD Y.

7 Stark, supra note 1, at 98.
®Id at 101.

¥ See generally G. Golden Assocs. v. Arnold Foods Co., 870 F. Supp. 472 (E.D.N.Y. 1994) (FUF} it o> B 5 e fiir
HLEATEH LT, Seller &\ 9) BB 2 & 2582 A (AT, Buyer &\ 9)) ISFRIET 512K
L CHithl L 722002 B3 2 4. G Bl 7 & 014912 5\ C Buyer (& Product |0 7E L O —#k %
Commission & LT Seller 1K) T L& %o T2l 2 A, [ProductIZRD X H IZEHZR SN T2,
[WHEREAS, Seller possesses technical information and know-how (the “Technical Information™) relating to the
production and manufacture of food products which look similar to the thin, crispy crust of ‘french bread’ from
which the dough has been removed (the “Products”) and is the sole owner and proprietor of the trademarks “La
Crunch Une” and “La Crunch” which it has used in connection with sales of the Products.]. Buyer (&[ Products ]
13 Seller OBAMAHHRICBIIRT 2D DIZRON L & ERRLZ=DITH L, Seller [ Products [1E T 5 T
ERENTVDLEBYTHY, Buyer ® Commission LI XFG: & 7 % [ Products |1d Seller D FE i1 it
R 20089 LIRS R wE FRLL).
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CHAPTER 3/ACTION PROVISIONS

Action Provisions (ZBWTIE, R YBHEZFOMMB L OHBE R S TS
B L72HEOWD PR EIZDOWTHET 5.

ARTICLE 2
PURCHASE AND SALE

Section 2.1 Purchase and Sale.

Subject to the terms and conditions of this Agreement, during the Term
of this Agreement, Buyer shall purchase the Products from Seller, and
Seller shall manufacture and sell the Products to Buyer, at the prices and
in the quantities set forth on the Purchase Order.

The Purchase Order may contain: (a) a description of the Product’s
number of Seller; (b) the purchase price for the Products; (c) the
quantity of the Products; and (d) the delivery date. The Parties shall,
from time to time, amend the Purchase Order to reflect any agreed
revisions to any of the terms described in the foregoing clauses (a)-(d);
provided that no such revisions will modify this Agreement or be
binding on the Parties unless such revisions have been fully approved in
a signed writing by authorized Representatives of both Parties.

31 U.C.C.DEH

BREONFEZIEMNPHCORERDO L EHET LI ENTEXLOPEANTH
50 LaL, MeIzCREIANRE L TWBRERICBVT, £MHFE -
72 OB R T > TW/0 TR, WEIOFRERHRELZZELIELR)
L) hhRkv. 22T, BIGNIET 2 MNEoREELE HE LTHES

%0 Brian H. Bix, Theories of Contract Law and Enforcing Promissory Morality: Comments on Charles Fried, 45
Suffolk U. L. Rev. 719 (2012), 720, http://scholarship.law.umn.edu/faculty _articles/204. 7272 L, 32 HF
HOBEEMILT 2555538 5 W E L HIF AT 5. US. Const. art. 6, cl.2.
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72D HF Uniform Commercial Code (ML, U.C.C.E\W9) THB. HIHWED
UCC.OBHMETH L0 L) ik, BIZIEHRGISH T 2RENT R ELED
BB TR E gBe ITT.

UCC.DH) 5, REFIZHRECHARL T2 Article 2 &, &) DU
[Goods P OWBICEIT 22K 2 @MHNR LT 2% bokd, BIZEHLY T
M2 2T IARYARKIPBY T I 2T ORAEZDOY T M7 2 THKR— M
—EADSEALED LI, LT PRMOENGNIET 585 &Zh
DAORGNIE ST 2002 E&ChabHH. 2O L) 2Yif, UCCO
BWHOREE, WRENOFHMPRGORHTHLZ2ONE ) ML o Tk
B>,

KA OYE, B S 1E memory and hard drive for laptop and desktop
computers | & V9 [Goods | TH %55 U.C.C. (Article 2) PEHINDH I &ITh 5.

3.2 Statute of Frauds
Statute of Frauds |&, I BAER E DY) A7 2T 5 72DIZ5%T
gnt%#féé.%%@%%“mowfiiéziéﬁﬁégmb,%@%

*! Jesse M. Brush, “Mixed Contracts and the U.C.C.: A Proposal for a Uniform Penalty Default to Protect
Consumers” (2007), Student Scholarship Papers. Paper 47, at 2, http://digitalcommons.law.yale.edu/student
papers/47 (last visited April 26, 2018). &3, HIEU.C.CAZAESOM TRINI N TV 225, Zh 550 A3
L F_RTOBEE FNETIRIL T Db Tld v, # 2 13 Louisianal 13U.C.C.0 9 B Article 2%
FRIRL T2\, US Legal, Inc., Louisiana, https://uniformcommercialcode.uslegal.com/states-adopting-the-
ucc/louisiana/ (last visited April 26, 2018).

32 See, e.g., Brush, supra note 51, at 5 n.27 (quoting Bruce A. Singal, Extending Implied Warranties Beyond
Products: Equal Protection for Consumers of Services, 12 New Eng. L. Rev. 859, 931 (1977)) (“Buyers seek
Article 2 coverage for mixed transactions because state common law generally does not contain implied
warranties.”).

¥ U.C.C. §2-105(1) (Am. Law Inst. & Unif. Law Comm’n 2002) ([ Goods| & 1, FEE K OR L L THE
ENEIIZBOTHEL VWL LD DOEME ) (““Goods’ means all things (including specially
manufactured goods) which are movable at the time of identification to the contract for sale other than the money
in which the price is to be paid, investment securities (Article 8) and things in action. ‘Goods’ also includes the
unborn young of animals and growing crops and other identified things attached to realty as described in the
section on goods to be severed from realty (Section 2-107)”).

#Id §2-102. 2K LT, [Goods WA DE B 2 224 (I 2 MMy 7 vy 2754 &~
AZH)) 1Z VW B Common Law DX 4 T2 % . Brush, supra note 51, at 3.

% Z % Predominant purpose test& W2\, ZHH TH 5. See, e.g., Yorke v. B.F. Goodrich Co., 474 N.E.2d
20, 22 (App. Ct. I11. 1985) (“The test of the applicability of the Uniform Commercial Code to the instant
transaction is whether the predominant purpose of the contract is for services or for the sale of goods.”).

%6 Restatement (Second) of Contracts § 110(1) (Am. Law Inst. 1981) (“(a) a contract of an executor or
administrator to answer for a duty of his decedent (the executor administrator provision); (b) a contract to answer
for the duty of another (the suretyship provision); (c) a contract made upon consideration of marriage (the
marriage provision); (d) a contract for the sale of an interest in land (the land contract provision); (e) a contract
that is not to be performed within one year from the making thereof (the one-year provision).”).
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FICBELZ L TR WEHLRF IS L TR ZOEMEZPIITT LI ENTER
W EW ) R E RO

- U.C.C.IZ3BF % Statute of Frauds

U.C.C. h;mxfn.i, [ Goods ] D HUB | AH3$500 % 8 % 5 YT Statute of
Frauds % i Ji] L“Cl/\ésx F0E O RBHOEITIE, OMTFHEHLFZD
BEHDDH DA, OF DT EMRMITER S LT 2 05 [ $im o #i i
NPIZBWTRD 5N LY.

RIEKI O, REHAFRIEIEAN 2R OFEIHZIWRINTES
9, TME 51 56BILY1.35DY L Purchase Order ICFEHENL Z L1277k o
TWwh. L7zhoT, LEf@LoBfR» 5, AREMFERTIZBW T,
JEHIE LT, Buyer b Seller &3 U3E 0 L CAZHOPIT % KD
AR ZHELTWREWI EZIR L TBLRETH 5.

3.3 Installment Contract

AEHIL Seller & Buyer & DR TIThbN A MHN LG DO/-DICHESNS
bOTHA. Thbb, 51 50bL, Buyer iEHC® Offer % Purchase Order
ELTHMRL, 52 50b L, Seller 3FMN% Accept T5Z &% b o THEFOD
Individual Transaction {283 2 MLV T LI EEZTFEL TV S.

&°C, Buyer l&, Purchase Order {Z38W T, W8G2 BEINZ 517 THR%E L
TIELWE Offer §562¢bH5H. TDX)RERE Seller A% Accept L7236

772721, Statute of Frauds D % 217 2 2 TH > THBIMICZDORMIERZ LT WEY
MR L CEYEZPITCE L6 5. I 21E, 3EMIChzo TE N BT 55 (1 £
WICEK Z AT T E LRV IOV TREREEDOBELN o728 LT, ENVBEORIEDTR
SR BT 72A, D13 ZF DRI Statute of Frauds DX HR & 13 7% 5§, FitHIZE LV
HER N LORBGOBITE RO L Z LDV TED. Seeid. § 130(2).

¥U.C.C. §2-201(1) (Am. Law Inst. & Unif. Law Comm’n 2002).

* Statute of Frauds & O BIRCTER SN MBI LM $ 25, [ ICHT 2 00ATH
%. See, e.g., Koenen v. Royal Buick Co., 162 Ariz. 376, 380 (Ariz. Ct. App. 1989) (quoting U.C.C. § 2-201, cmt.
1 (Am. Law Inst. & Unif. Law Comm’n 2002)) (“The only term which must appear is the quantity term which
need not be accurately stated but recovery is limited to the amount stated. The price, time and place of payment
or delivery, the general quality of the goods, or any particular warranties may all be omitted.”).

%U.C.C. §2-201(1) (Am. Law Inst. & Unif. Law Comm’n 2002) (“A writing is not insufficient because it omits
or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the
quantity of goods shown in such writing.”); but see, id. § 2-201(3)(a) ([ Goods J75 Buyer @ 7z & \ZHEHII &
ENBEHDTH->T, T TIT Seller SZFDORED 72O EE L TR Do T D L) BRIGEIC
BT, IOEGZAZSZVEEAEICBWTD, Seller 132 OFEPH T Buyer 124 L TEHZHITT
5.
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\ZBA 9 % Individual Transaction (2 B3 % 22§ % Installment Contract & V> ¢,

U.C.C.I1Z Installment Contract (22T, (1) #FHoHA;, Q) #ioZH, (3)
WHOZHEEHM, BLY @) KMd2HE[HPMASNZHEOIY o & DO
BT, BEOTBHIEH LW B2 RIZL T2

B 2 1Z Installment Contract ® % & Seller 7* % Buyer (V) TRy 8 5 As
Ehize2s, ZORBIRMBHo72LF 5. ZOWE, Buyer BT DR,
DZHXIERETELDIE, OFORMAEZORGOMiEEZKREHES HOT
»HY, ho, @Seller BLORMEHET A Ld, TORMOBEICHT 5
BRI T 2L b TERVWEAICREEN LD TH B

ARTICLE 3
ORDER OF PRECENDENCE

Section 3.1 Order of Precedence.

The Parties intend for the express terms and conditions contained in this
Agreement (including any Schedules and Exhibits hereto) and in any
Purchase Order that are consistent with the terms and conditions of this
Agreement to exclusively govern and control each of the Parties’
respective rights and obligations regarding the manufacture, purchase
and sale of the Products, and the Parties’ agreement is expressly limited
to such terms and conditions.

Notwithstanding the foregoing, if any terms and conditions contained in
a Purchase Order supplement or conflict with any terms and conditions
contained in this Agreement, the applicable term or condition of this
Agreement will prevail and such additional, contrary or different terms
will have no force or effect.

' Id. § 2-612(1).

2 Thomson Reuters, Installment Contracts for the Sale of Products Under the Uniform Commercial Code,
Practical Law Commercial Transactions, https://uk.practicallaw.thomsonreuters.com/1-584-2948transition Type=
Default&contextData=(sc.Default)&firstPage=true&comp=pluk&bhcp=1&OWSessionld=10fb2923bc054d07a6a
8edf448110512&skipAnonymous=true (last visited April 26, 2018).

% U.C.C. § 2-612(2) (Am. Law Inst. & Unif. Law Comm’n 2002); cf. id. § 2-601 (A 52275 Installment
Contract I[ZFZ S L 2 WHFICBW T, WREREICEWEMIFLEHL 2R D TR TLRD LN
S, Buyer (ZZOBGMOZHEERT LI LNTE ).
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Except for such additional and contrary terms, the terms and conditions
of all Purchase Orders are incorporated by reference into this
Agreement for all applicable purposes hereunder. Without limitation of
anything contained in this Section 3.1, any additional, contrary or
different terms contained in any Confirmation (as defined in Section
5.2) or any of Seller’s invoices or other communications, and any other
attempt to modify, supersede, supplement or otherwise alter this
Agreement, are deemed rejected by Buyer and will not modify this
Agreement or be binding on the Parties unless such terms have been
fully approved in a signed writing by authorized Representatives of both
Parties.

3.4 Order of Precedence Clause

HEHGN R FEITTHIIH2-o T, 2FSEFLREBTHREOERHY) 28
ENDZLHFTFREIND. PIZIEREHOHA, Buyer 12X 2 EFHOHEIE 5.1
%0H LFEITEINS Purchase Order (2L ABHDE LS TWERPDL, RIGNIIH
LCiEA < &AL Purchase Order &9 2 FEHOFIHOI Y b L
VBTPFEEINTWE., ZZCTHEELRD S LD, #HFL Purchase Order DR
TG EHEPRESINTBY, TS OMICHLEED D 545 TdH 5. Order of
Precedence Clause (Conflict or Inconsistency Clause 72 && b\ 9) I, TH X H %
BECBY 2 HEHOBEEMREWHEICT S50 THL™

Order of Precedence Clause (23T & DFEH 2 ELMHAIZE < TN T
3, EBEOCYAXLO#EH LTI ZLENDHL OO, FEBIZNE ZHERE
THREDHLEMEZZ) THRVLD I ) ELIELIENE &4 5.

& See also Silver Bow Constr. v. State, 2016 Alas. LEXIS 53, 31-32 (Sup. Ct. Alaska 2016) (quoting Lakloey,
Inc. v. University of Alaska, 2002 Alas. LEXIS 174, 14 (Sup. Ct. Alaska 2002)) (“Construction contracts usually
contain an order of precedence provision stating that conflicting language between the various contract
documents will be resolved by giving preference to one document over another. ‘The order of precedence clause
should be used only where the performance called for by the contract cannot be determined by reviewing all the
provisions of the contract.’”); see also generally Hensel Phelps Construction Co., Appellant, v. U.S., 886 F.2d
1296 (Fed. Cir. 1989) (T3 DRI BT, B 1 specification FTEDHEHITTE DI W7 HML %
Torzl s, HEXTITHFLFER K LT specification & V) b B DZ \\ drawing 12 b D W 725G
A BER L7z 5P R 1E  specification ] & [ drawing | & O I HlLEE 253 % 554713 specification 253 %
5 ® Order of Precedence Clause 25 % & & ZHH & LT, HE3EH M specification DEBEATILD VW72
BT o722 LR IEMILL, TECEAS drawing 1HD W 7 Is & R EA 1SR T 2 A1 1dEa
DEMZETIIRETHEHEEZRLL).

5 Bl 21 Purchase Order (Z1%Z DX GG 112 BI$ % B [ 42 (Terms and Conditions 72 & &\ 9)) 2374





